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STAFFORDSHIRE COUNTY COUNCIL 
 

COMMONS REGISTRATION ACT 1965 
 
 

CLOSING SUBMISSIONS 
 

LAND AT HEATH HAYES 
 
 

1. It is respectfully submitted that it is impossible for the CRA to conclude that the 

application land was in general use for qualifying recreational activity in the relevant 

period by the inhabitants of the claimed locality. The EQs produced suffer from all the 

well-known deficiencies affecting such forms of evidence. But worse, in the instant case 

none of the alleged users have produced a narrative statement, given oral evidence or 

have been subject to the cross-examination. It is suggested that the application fails on 

this basis alone: it has not been “properly and strictly proved.” The length of time that 

has elapsed since the application was made does not alter the standard or burden of 

proof or justify a more generous approach being taken. The application, as amended or 

perfected by Mrs Bowen appears to say that the land became a TVG in 01/07/2000 

which would suggest an alleged 20-year period of 01/07/1980 – 01/07/2000. But 

whatever the qualifying period the same criticisms apply.  

2. But that is not all, there are two features of the evidence that is before the Inspector 

which is supportive of the Objector’s position: 

3. First, it is submitted that the Report of Christine Cox shows that the land was, for many 

years during the qualifying period, in large part a corridor along which people would 

have walked across to get somewhere else. One only needs to look at each of the 

marked up aerial photographs to get the idea (for example B30 showing 1981 and 

B36/37) showing 1986). The tracks are from entry and exit points which is to be 

expected for this sort of use. I is notable that in some years there may be track leading 

to and from the car park in the north: which also draws into question whether the users 

were local inhabitants.  

4. One does not need to look far to find illustrative examples in the EQs that were 

submitted. See Registration Authority’s Bundle at p.159: “Safe area in middle of village. 
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Walk through to main road etc.” Or for example Mr Morrall’s recent EQ in the 

Applicant’s Bundle (section A at Q25: “To use as a pleasant route to the village centre 

away from traffic.”  

5. It is not just a question of use not being for lawful sports and pastimes. The presence 

until 2001 of a public footpath (Public Footpath No. 63) would have rendered by of the 

use by right in any event. A reasonably landowner on-the-spot would have had no 

reason or right to challenge such users. As Lord Hoffmann explained in Beresford these 

are circumstances in which the law will not label user as of right.  

6. Second, the Report of Christine Cox demonstrates that there were a number of houses 

(with gardens) on the application land. These amounted to material interruptions. See 

the table at Objector’s Bundle p. B27 which shows that it was not until 1997 that the site 

was totally free of houses. One may usefully just look at the position in the 1980s and 

eliminate any land marked up by Christine Cox from potential registration (i.e. because it 

was not accessible to the public – which most obviously included the entire central 

portion). This is simpler than trying to piece together Council minutes or worse the 

confusing array of conveyance plans: it is also extremely reliable for these purposes.  

7. There are also a number of other interruptions to user which are set out with references 

to supporting evidence in the Amended Objection at [7]. There is no further evidence on 

these issues other than that that has been produced.  

The land was not appropriated for housing purposes 

8. Since Day 1 of the inquiry further minutes have been uncovered. These have been e-

mailed by the Objector’s solicitor. The minutes of the Property Sub-Committee on 22 

June 1994 make it plain that: 

“That the Sub-Committee do concur in the Highways Committee's decision on 14 

March 1994 to declare above houses and land surplus to highways requirements and 

that the Director of Property Services be authorised to dispose of them in accordance 

with normal County Council procedure.” 

9. Although it is a matter for the Inspector to decide the Objector’s position on this is that 

it demonstrates that the land was not appropriated for the purposes of housing (such 

that a user by right argument can be put forward). In fact, the evidence shows that it 
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was decided fairly early on that the land was to be disposed of. Subsequent planning 

application must be seen in the context of disposal (i.e. the action of a diligent 

landowner seeking to maximise the price of the land).  

Statutory incompatibility  

10. The statements and supporting evidence of Ally Breton and Mike Winks establish that 

the application land was intended to be used for the Heath Hayes Link Road: a project 

that was only abandoned in 1994. As above, although the project was abandoned, there 

was no appropriation to any other purpose as the land was going to be sold. As such, the 

land continues to be held for the purposes of the Highway Act 1980.   

11. It is submitted that the doctrine of statutory incompatibility as explained by the majority 

in R (Lancashire County Council) v Secretary of State for the Environment, Food and 

Rural Affairs; R (NHS Property Services Ltd) v Surrey County Council [2019] UKSC 58 is 

one with direct and simple application to the present case. The majority held: 

 The doctrine does not depend upon identifying a conflict between a particular 

regime governing an area of land specified in the statute itself and the general 

statutory regime in the Commons Act 2006. There seems no reason why the 

same would be true of the Commons Registration Act 1965 [59]. 

 “It would be a strong thing to find that Parliament intended to allow use of land 

held by a public authority for good public purposes defined in statute to be 

stymied by the operation of a subsequent general statute such as the 2006 Act. 

There is no indication in that Act, or its predecessor, that it was intended to have 

such an effect.” [61] 

 The question of statutory incompatibility is one of statutory alone and requires 

no evaluation of the facts of a particular case. The matter is one of “principle” 

and there is no need to have reference to “the actual use to which the authority 

had put the land thus far or is proposing to put it in future.”  [68 – 69]]. In the 

present case, it matters not that the scheme was abandoned in 1994. The issue is 

that the land was held for the purposes of the Highways Act 1980 which enables 

new roads to be constructed (for example see s.24).  
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12. What is the relevant time to assess statutory incompatibility? It is submitted here that 

the question falls to be answered during the qualifying period. It would make no sense 

to say that it falls to be decided when the decision is made as the statutory provisions do 

not speak at all to the time of the decision. They relate to the consequences of 20 years 

user as of right which is followed by an application being made (in accordance with the 

regulations). If therefore during the qualifying period the land was held for an 

incompatible function this will preclude registration because the Commons Registration 

Act 1965 did not apply during this period.  

13. In the instant case the position can be demonstrates in other ways because the 

Commons Registration Act 1965 does not apply to the land at all at the present time. We 

are dealing with the application of a statute that only applied during a specific time-

frame. It would therefore make no sense to ask whether there was any incompatibility 

now. Moreover, it cannot have been the intention of parliament that a local authority to 

have a blanket veto of land being registered as TVG. The majority of Lordships in 

Lancashire made it plain that they were simply following Newhaven and in that case it 

was clearly held that there is no genera exemption for local authorities.  

14. The question is therefore one to be assessed during the qualifying period: as it is (as 

above) there has been no appropriation (implicit or express) post-1994 so the question 

is academic in any event.  

 

Paul Wilmshurst 

25 March 2020 

 

Paul Wilmshurst 

New Square Chambers 

12 New Square, Lincoln's Inn, 

London, WC2A 3SW 
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